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Awarding Discretionary Housing Payments: Constraints of time, 
conditionality and the assessment of income/expenditure 
 
Jed Meers1 
----- 
 
Discretionary payments; Discrimination; Housing benefit; Local authorities' powers and duties; 
Application forms 
 
As the Discretionary Housing Payment scheme (DHPs) continues to shoulder the considerable 
burden of mitigating reductions to housing benefit, this paper focuses on how the local 
authorities tasked with their allocation award these payments. Drawing on a small-scale 
vignette study with eighteen local authorities and excerpts from an analysis of 242 DHP 
application forms, it outlines three key problems: the time-limited nature of awards, 
deficiencies in the assessment of applicant income/expenditure, and the attachment of conduct 
conditionality to the renewal of awards. These problems in the administration of DHPs add 
further weight to arguments that this layer of discretionary support is deficient in adequately 
mitigating shortfalls in housing benefit. 
 
The disaster at Grenfell Tower ± in which 71 people lost their lives ± will be etched in the 
minds of the public for the years and decades to come. As argued in a dedicated edition of the 
Journal of Housing Law, it serves as a microcosm for a coterie of failures: of regulation, 
governance and resource allocation.2 As the task of relocating the survivors and those displaced 
continues, this dreadful event continues to set deficiencies into sharp relief, including the one 
tackled in this paper. Due to the dearth of suitable alterative accommodation, households 
relocated following the disaster are at risk of suffering sizeable shortfalls between their rent 
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and housing benefit or ± as widely reported3 ± FRXOGIDFHWKHLPSRVLWLRQRIWKHµUHPRYDORIWKH
spare room subVLG\¶ZLGHO\NQRZQDVWKHµEHGURRPWD[¶RUWKHµEHQHILWFDS¶ 
 
So, what was WKHJRYHUQPHQW¶VVROXWLRQWRWKLVSUREOHP"7KHDQVZHUOLHVLQDFLUFXODULVVXHG
by the DWP.4 ,W VWDWHV WKDW µIRUPHU UHVLGHQWV¶ RI *UHQIHOO 7RZHU VKRXOG EH µUHJDUGHG DV D
priority ZKHQFRQVLGHULQJDSSOLFDWLRQV¶IRUdiscretionary housing payments.5 The scheme has 
been returned to frequently in parliamentary debates on Grenfell Tower, with the government 
XQGHUVFRULQJWKHDYDLODELOLW\RIWKHVHµH[WUDGLVFUHWLRQDU\SD\PHQWV¶IRUWKRVHDIIHFWHG6 
 
It has become a Government reflex to refer to this discretionary pot in the face of adversity. 
Any problem with a shortfall of housing benefit ± the insufficiency of local housing allowance,7 
benefit cap,8 bedroom tax,9 or the costs of temporary accommodation10 ± can all be shouldered 
by this layer of discretionary provision where Local authorities µWRS-XS¶KRXVLQJEHQHILWRQD
µFDVH E\ FDVH EDVLV¶.11  It is situated as a panacean scheme, now a familiar fixture in the 
provision of housing benefit in the UK, with ± at the time of writing ± over £900million having 
been allocated to Local authorities by the Department of Work and Pensions since 2011,12 with 
the devolved Government  contributing tens of millions more in Scotland.13 
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This paper focuses on three key problems in the administration of DHPs: (i) time constraints 
on awards, (ii) the treatment of income and expenditure, and (iii) the imposition of 
conditionality. A detailed overview of the DHP scheme itself or a more general criticism of its 
structural place in the modern UK welfare state is not provided here. These broader issues and 
WKHVFKHPH¶VXQGHUSLQQLQJUHJXODWLRQVKDYHEHHQGHDOWZLWKHOVHZKHUH LQWKLV MRXUQDl,14 and 
with reference to key cases, particularly R (on the application of Carmichael) v Secretary of 
State for Work and Pensions [2016] UKSC 58.15 For the purposes of this paper, it suffices to 
note that local authorities are provided with an annual DHP budget by the Department for Work 
and Pensions and ± in common with most local authority schemes ± concerns have been raised 
about the adequacy of this funding.16 Local authorities are put in the difficult position of being 
tasked with mitigating a whole series of reductions to housing benefit with a relatively small 
pot of centrally allocated cash; topping this up from other funds is difficult given current 
constraints on local government expenditure. 
 
Although this narrower focus may appear to be of comparatively niche interest, understanding 
common problems in the award of DHPs is important not just for the hundreds of thousands of 
tenants affected,17 but also for social security lawyers more generally. The prominent role of 
these payments in the welfare reform agenda has bled into a series of high-profile judicial 
review challenges. Most recently, judgments in R. (on the application of DA) v Secretary of 
State for Work and Pensions [2018] EWCA Civ 50418 and Secretary of State for Work and 
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Pensions v Carmichael [2018] EWCA Civ 54819 which are both likely to go on appeal to the 
UKSC. $VLGHIURPWKH'HSDUWPHQWIRU:RUNDQG3HQVLRQV¶RZQevaluation RIWKHµEHGURRP
WD[¶SROLF\20 and a study stretching back to 2005,21 little is known about the administration of 
this important discretionary support. 
 
The argument here starts by outlining a small-scale vignette study with eighteen local 
authorities and the assessment of DHP application forms that support the later analysis. The 
three key problems in the award of DHPs identified here ± constraints of time, in the assessment 
of income/expenditure, and of the imposition of conditionality ± are dealt with in turn. 
 
1. Outline of the empirical work 
 
The administration of DHPs is notoriously ambiguous.22 Stretching to 54 pages and subject to 
regular updates, tKHVFKHPH¶VDFFRPSDQ\LQJJXLGDQFHPDQXDOPD\JLYHWKHLQLWLDOLPSUHVVLRQ
of a clearly delineated scheme. The guidance itself, however, consists of general procedural 
requirements, such as to µRQDFDVHE\FDVHEDVLVKDY>H@UHJDUGWRWKHSXUSRVHRI«GLVDELOLty 
UHODWHG EHQHILWV¶ 23  or that µUHJDUG VKRXOG EH JLYHQ WR WKH 6XSUHPH &RXUW¶V MXGJPHQW LQ
Rutherford¶24 sitting alongside broad statements of discretionVXFKDVµ/$VPD\LQWHUSUHWWKH
phrase [µfurther financial assistance¶] however they wish, taking into consideration the 
FODLPDQW¶VILQDQFLDOFLUFXPVWDQFHVDQGDQ\RWKHUUHOHYDQWIDFWRUV¶25 
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The cases and the guidance themselves, therefore, can only reveal so much about the operation 
of the scheme. In order to better substantiate the problems identified below, the analysis draws 
on an online vignette study with eighteen English Local authorities conducted in 2015. In 
summary, participants involved in processing DHP applications were presented with three 
fictitious vignettes ± LQWHQGHGWREHµSODXVLEOHVKRUWDQGFRQFUHWH¶26 ± via an online platform. 
(DFKZDVDWHQDQWDIIHFWHGE\WKHµEHGURRPWD[¶SHQDOW\applying for a DHP payment: µ,DQ¶
required an extra room to store disability equipment but was able to service the penalty from 
his Disability Living Allowance; µ-XOLH¶ZDQWed WRUHPDLQLQKHUKRPHGXHWRKHUVRQ¶VOHDUQLQJ
difficulties and her mother visiting, and spends more than £30 per week on cigarettes; and 
µ6X]DQQH¶ZDQWed to remain in her home following the death of a family member. 
 
Participating authorities were asked to consider whether they would be likely to award a DHP 
in each scenario and why, with a prompt to detail the likely length of any award period, any 
conditions they would attach to its payment, or any further information not outlined in the 
scenario that they would require. The response excerpts below do not distinguish between these 
three scenarios; the focus is instead on some of the more general findings on the approach Local 
authorities took to the award of payments. 
 
As a central part of the procedure of applying for support, excerpts from blank DHP application 
forms are also drawn on throughout. A total of 242 DHP application forms were collated in 
support of this research. The intention is not to use these materials as part of a systemic 
evaluation or other formal methodological approach rooted in semiotics or a similar 
technique, 27  but instead to simply explore how some of the problems identified below 
materialise in this key part of the application process. Beginning with a list of all 348 English 
and Welsh Local Authorities which provide DHP returns to the Department for Work and 
Pensions, 28  the researcher visited WKH DXWKRULW\¶V ZHEVLWH DQG VHDUFKed for their DHP 
application form. A total of 242 could be identified in this way and were analysed. 
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Qualitative Research (SAGE Publications 1994). 
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 In other words, these are the Local Authorities within England and Wales that administer DHP awards for 
claimants in their geographical area, are provided an initial allocated budget to do so by the DWP, and provide 
  
2. Time constraints on awards 
 
The Government has ascribed the DHP regime with two conflicting characteristics: reliability 
and flexibility 29  The Courts have oscillated between concerns about the 
µXQSUHGLFWDEOH«GXUDWLRQ¶30 of these µVKRUWWHUPWHPSRUDU\¶31 awards, and a recognition that 
WKH\RIIHUWKHµEHQHILWRIIOH[LELOLW\¶32 for local authorLWLHVLQDSSO\LQJWKHLUµEURDGGLVFUHWLRQ¶33 
under the regulations. This Janus-face is apparent in the recent judgment in DA, where Sir 
Patrick Elias UHFRJQLVHV WKH UHVSRQVLYHQHVVRI'+3V WRD µUDQJHRI IDFWRUVZKLFK PD\ YDU\
IURP KRXVHKROG WR KRXVHKROG¶ 34  over concerns in WKH HDUOLHU LQVWDQFH GHFLVLRQ WKDW µQR
SHUPDQHQW DZDUGV ZHUH PDGH¶ DQG µVKRUW WHUP payments give those affected no peace of 
PLQG¶35 
 
The duration of DHP awards, and in particular the scarcity of permanent awards,36 is therefore 
an acute issue. *RYHUQPHQWPLQLVWHUVKDYHUHSHDWHGO\XQGHUVFRUHGWKDW'+3VµFDQEHPDGH
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available for long-term RULQGHILQLWHSHULRGV IRUGLVDEOHGSHRSOH¶.37The DHP guidance itself 
VWDWHVWKDWWKHUHLVµQROLPLW¶RQWKHOHQJWKRIDZDUGVDQGinversely, no minimum.38 
 
In practice, it appears that the administration of DHPs does not fall at either end of this 
flexibility/reliability spectrum. Instead, awards are generally made on a rolling basis with 
reference to fixed time increments ± generally enforced within the applications forms 
themselves ± with permanent awards either few and far between, or in the case of some local 
authorities, an administrative impossibility. These seemingly arbitrary time constraints 
frequently arose in response to the vignettes, with participants referring to set award periods, 
generally between 12 and 26 weeks: the same increments (3 months and 6 months respectively) 
WKDWDURVHZLWKLQWKH'HSDUWPHQWIRU:RUNDQG3HQVLRQV¶HYDOXDWLRQRIWKH µEHGURRPWD[¶.39 
These were described variously DVµW\SLFDO¶µLQLWLDO¶RUµVKRUWWHUP¶ awards: 
 
A typical award would be an award of 12 weeks of the full shortfall in Rent only. This 
would then give her time to amend her financial hardship. i.e seeking new employment, 
reducing none essential expenditure, cutting down/quitting the cigarettes or looking to 
source a 2 bedroom property so she would not be effected (sic) by the bedroom tax. 
 
Limits on award periods are often explicitly outlined in publicly facing local authority DHP 
SROLFLHV VXFKDV(DVWERXUQH%RURXJK&RXQFLO¶V µPD[LPXPZHHNV¶40 or Sunderland City 
&RXQFLO¶V20 weeks for an initial application and µXSWRZHHNV¶IRUVXEVHTXHQWUHQHZDOV41 
In response to the vignettes, a minority of authorities qualified similar set periods by indicating 
the length of award could vary relative to money left in the DHP pot. One authority explicitly 
stated that FRQFHUQVRYHUµEXGJHWUHVWULFWLRQV¶ZRXOGEHDUHOevant factor in determining the 
length of any award: 
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If other reasonable expenditure exceeded her income we would award a full/partial DHP 
for 13-20 weeks pending (sic) on time of year and budget restrictions. 
 
Those familiar with the DHP application processes will likely recognise these time increments 
from the application forms themselves. Claimants are often forced to choose specific, pre-
determined periods of support at the point of application (e.g. 6 weeks, 13 weeks, etc), with 
checklists or closed questions constraining their ability to even apply for longer term support, 
let alone attain it. These time increments are, therefore, often an administrative creature which 
exists before a local authority worker has even begun to exercise their discretion over any 
award, packaging the applicant into these slots which dictates the later assessment. Figure One 
provides some example excerpts from a series of application forms to illustrate the problem. 
 
  
  
 
 
 
  
Figure One: DHP application form excerpts 
Imposed time limits 
 
There are three principal approaches to limiting the time periods of application, each depicted below. 
 
Form source7HLQEULGJH%RURXJK&RXQFLOµ$SSOLFDWLRQIRU'LVFUHWLRQDU\+RXVLQJ3D\PHQW6XSSRUW¶(2017).
 
7KHILUVWDSSURDFKLVWKHLPSRVLWLRQRIDPD[LPXPDZDUGOHQJWK7HLQEULGJH%RURXJK&RXQFLO¶VDSSOLFDWLRQIRUP
imposes a definitive cut-off of 26 weeks for DHP support. The form itself prevents applicants from claiming for 
a longer period. Those requiring further support have to re-apply using exactly the same form, with further awards 
consequently also limited to a 26-week period. 
 
Form source: Doncaster MetropoOLWDQ%RURXJK&RXQFLOµ$SSOLFDWLRQIRU'LVFUHWLRQDU\+RXVLQJ3D\PHQW6XSSRUW¶ 
(2017). 
 
The second approach is to provide some indicative time increments and ask the applicant to substantiate their 
reasons for requiring a longer term award. Doncaster MetrRSROLWDQ%RURXJK&RXQFLO¶VDSSOLFDWLRQIRUPDGRSWV
this approach. The space provided to explain longer-term needs is tightly limited to a box just a few centimetres 
in height. 
 
Form source: 5RWKHU'LVWULFW&RXQFLOµ$SSOLFDWLRQIRU'LVFUHWLRQDU\+RXVLQJ3D\PHQW6XSSRUW¶ (2017). 
 
The final approach ± as exhibited by Rother District Council ± is to build in a warning at the start of the form, 
VLWXDWLQJODWHUTXHVWLRQVZLWKLQWKHH[SHFWDWLRQWKDWDZDUGVZLOOEHµVKRUWWHUP¶. 
  
Here, the confines of the application form itself is breaking this implied link between the 
circumstance and the award; applicants are required to articulate their position within the 
check-box confines imposed, even if this presupposes a time-period for assistance which does 
not accord with their circumstances. In the examples in Figure One, applicants are either unable 
to apply for support for longer than 26 weeks, or have to specifically justify why they require 
a longer period of support in response to an open-ended question in a tightly confined box. 
 
At the point of communicating the DHP award decision, local authorities were keen to 
XQGHUVFRUHWKHSD\PHQWV¶WHPSRUDU\QDWXUHDQGUHLWHUDWHWKDWIXWXUHUHFHLSWRIWKLVPRQH\FRXOG
not be relied upon. Although unprompted on the matter, participant authorities raised this 
practice ± especially the inclusion of this warning within award letters ± when outlining time 
periods for support: 
 
Our award letters always advise that DHP is not intended as a long term solution and 
should not be relied upon if the situation has little chance of improving. 
 
The award letter would make it clear that DHP is a short term solution and that she needs 
to take action to prevent eviction, be it managing income more effectively, increasing 
income (from benefits or employment) or looking for a smaller property. 
 
These fixed increments of support ± enforced in DHP application forms ± and the emphasis on 
their being temporary ± underscored in the award letters ± sit oddly alongside the role accorded 
to DHPs by the Government as flexible, and if necessary permanent, mitigation of housing 
benefit deductions. The evidence here points to a scheme where the length of awards is dictated 
by administrative constraints rather than as a result of a broad discretion applied on a case-by-
case basis to individual applicants. 
 
3. Assessment of income and expenditure 
 
7KH GHWDLOHG DVVHVVPHQW RI DQ LQGLYLGXDO¶V LQFRPH DQG H[SHQGLWXUH LV XQVXUSULVLQJO\ QRW
specific to the DHP scheme. Though not particularly common in the mainstream benefits 
  
system,42 it is seen elsewhere in the determination of support at the local level. For instance, 
when assessing whether an applicant is intentionally homeless for the purposes of being owed 
a housing duty under Part VII Housing Act 1996, it is not unusual to undertake an income and 
expenditure assessment of a similar variety as seen within the DHP application process to 
DVVHVVWKHµDIIRUGDELOLW\¶RIWKHDFFRPPRGDWLRQYDFDWHG43 
 
However, as a scheme that is characterised as an µLQWHJUDO SDUW RI >housing benefit] 
HQWLWOHPHQWV¶44 for claimants who may otherwise face unlawful discrimination, this additional 
DVVHVVPHQWRIDQDSSOLFDQW¶VILQancial means has drawn criticism. 7KLVLV/DG\+DOH¶VFRQFHUQ
when she describes the DHP scheme as a µVWULFWHU PHDQV WHVW¶ 45  running parallel to the 
mainstream Housing Benefit determination under s.130 Social Security Contributions and 
Benefits Act 1992. The problem is a straightforward one: those who satisfy financial eligibility 
for housing benefit have to meet an additional, higher bar to attain support which would not 
exist if their claimant class were statutorily exempt from a reduction in housing benefit. 
 
Those with experience of the DHP application process will be familiar with the long, detailed 
income and expenditure tables which are wide-spread across application forms. Pre-determined 
areas of itemised expenditure require input from the applicant, often broken down into average 
weekly spend. Figure Two provides some example excerpts to give an indication of the areas 
of expenditure listed in these forms and how the tables are generally formatted.  
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 Determinations for welfare benefits are usually means-tested solely on the basis of income and capital, without 
accounting for the level or reasonableness of expenditure. See, for instance, the discussion of the confines of 
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Figure Two: DHP application form excerpts 
Income and expenditure tables 
 
There is not space here to reproduce some of these income and expenditure tables in full. Here, some example 
headings are provided to give an indication of the sorts of information requests these forms make of the applicants. 
 
Form source: 'RQFDVWHU0HWURSROLWDQ%RURXJK&RXQFLOµ$SSOLFDWLRQIRU'LVFUHWLRQDU\+RXVLQJ3D\PHQW6XSSRUW¶ (2017). 
 
'RQFDVWHU¶V '+3 IRUP SURYLGHV D WRWDO RI  VXJJHVWHG DUHDV RI µHVVHQWLDO VSHQGLQJ¶ ZLWKLQ LWV
income/expenditure assessment. The excerpt above displays the column headers, with all 72 items requiring a 
µZHHNO\DPRXQW¶7KHSDUDOOHOFROXPQODEHOOHGµ)RURIILFLDOXVH¶LQGLFDWHVWRWKHDSSOLFDQWWKDWWKHVHILJXUHVZLOO
be subsequently assessed by an administrative worker. Groups of expenditure are pulled together, such as under 
WKHµ+RXVHNHHSLQJ¶KHDGLQJEHORZ 
 
Form source: 7DXQWRQ'HDQH%RURXJK&RXQFLOµ$SSOLFDWLRQIRU'LVFUHWLRQDU\+RXVLQJ3D\PHQW6XSSRUW¶(2017). 
 
7DXQWRQ 'HDQH¶V IRUP KDV  LQFRPHH[SHQGLWXUH KHDGLQJV JURXSHG LQ D VLPLODU ZD\ WR 'RQFDVWHU¶V 7KH
FROXPQ WR WKH ULJKWKDQG VLGHSURYLGHV OLPLWHG VSDFH IRU WKH DSSOLFDQWV WRSURYLGH µQRWHV¶ WR H[SDQG RQ WKHLU
answers, however, this is limited to the (incredibly) tight confines of the table. 
  
These long, detailed tables and the characterisation of the application process as a µVWULFWHU
PHDQV WHVW¶ sits oddly alongside the wide discretion conferred to authorities under Reg.6(1) 
Discretionary Financial Assistance Regulations 2001. The determination of an award cannot 
be a means test in any robust capacity, as a local authority which imposed income/expenditure 
cut-RIIVZRXOGOLNHO\EHXQODZIXOO\IHWWHULQJWKHLUGLVFUHWLRQ,QGHHG:DONHUDQG1LQHU¶VHDUO\
study on DHPsVKRUWO\DIWHUWKHVFKHPH¶VLQWURGXFWLRQ indicated that benefit managers were 
ZHOODZDUHRIWKHULVNVRIµVSHFLI\LQJWKHFULWHULDIRU'+3LQDQ\GHWDLO¶IRUWKLVUHDVRQ46 In 
practice, the assessment of DHP awards is far from simply subtracting expenditure from 
income and appraising the result. In response to the vignettes, local authorities were actively 
assessing the basis or reasonableness of declared expenditure. Those long tables for inputting 
income/expenditure in application forms and requests for associated evidence, are not just used 
to compute an overall figure, but also as a proxy for assessing the validity of lifestyle decisions 
or reckless spending. 
 
7KHJDWKHULQJRIWKLVLQIRUPDWLRQDSSHDUHGWREHPRUHWKDQWKHµLQIRUPDWLRQELQJHLQJ¶47 which 
so often characterises local authority assessment of need. This was apparent in response to 
6X]DQQH¶VYLJQHWWHZKHUHDXWKRULWLHVZHUHFRQFHUQHGwith her expenditure on cigarettes and 
other possible discretionary areas of spending which may not have been declared in the 
application formZKDWWKH\WHUPHGµHYLGHQFHRI KHUOLIHVW\OH¶:  
 
We would ask for a full breakdown of [the case study FODLPDQW¶V@ LQFRPH DQG
expenditure to establish if she could afford the shortfall herself.  Her expenditure on 
cigarettes would probably not be allowed in full.  We would also consider other 
'unnecessary' expenditure such as a cable TV, mobile phone etc.  We would ask for the 
last two months bank statements as evidence of her lifestyle - are there regular payments 
to Starbucks, Mcdonalds etc. 
 
The importance of assessing how the money was being spent was wide-spread, with authorities 
referring repeatedly to a GHWDLOHG H[DPLQDWLRQ RI WKH DSSOLFDQW¶V RXWJRLQJV $XWKRULWLHV
sometimes tied this assessment to a guideline daily allowance or reference figure to assist them 
in determining overall financial need: 
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 Walker and Niner (n 19). 60. 
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 See David Cowan and Simon Halliday, The Appeal of Internal Review: Law, Administrative Justice and the 
(Non-) Emergence of Disputes (Hart 2003). 61. 
  
 
,ZRXOGUHTXHVWDIXOOEUHDNGRZQRI>WKHFDVHVWXG\¶V@income and expenditure, firstly 
to ascertain exactly what she is spending her money on - our DHP forms request this 
info anyway and we would also ask for bank stats to support her application. I would 
calculate her finances taking into account her priority debts and allowing a small 
amount for day to day expenses. 
 
In addition to often detailed income/expenditure tables within the application forms 
themselves, requests for bank statements were common ± often stretching over multiple months 
± to both substantiate claims in the application form and to identify undeclared areas of 
discretionary expenditure: 
 
8 weeks up to date statements would be required for all bank, building society and post 
office accounts the customer has. This information is requested as it can often show 
additional expenditure the customer has not listed on occasions bank statements have 
shown capital the customer has not declared. The customer has 14 days to provide this 
information. 
 
This assessment of income and expenditure raises a series of problems. The approach taken by 
local authorities effectively provides a snap-VKRW RI DQ DSSOLFDQW¶V ILQDQFHV RYHU D PRGHVW
period of time; in the DHP form it is the time of application, or over the course of a month or 
two where substantiating bank statements are required. That this will be indicative of need 
assumes that household finances are managed in a linear and consistent fashion. This does not 
accord with what is known about how expenditure is managed in the home. The Joseph 
5RZQWUHH)RXQGDWLRQ¶VUHSRUWH[DPLQLQJGHVWLWXWLRQ LQWKH8.48 highlights how households 
living on low levels of income ± including those out-of-work or in part-time work in receipt of 
housing benefit ± RIWHQ KDG D µOLPLWHG GHJUHH RI FKRLFH¶ RYHU WKHLU Hxpenditure patterns, 
particularly where deductions had been made to benefit levels or when certain expenditure had 
to be prioritised over day-to-day living costs, such as travel costs to attend GP or hospital 
appointments.49 Aside from these problems of unpredictability, the research also underscores 
the non-linear way in which low-income populations often exercise purchasing power, for 
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instance, by stocking up on goods in some weeks to take advantage of cost-efficiencies and, 
consequently, spending less in subsequent weeks.50 More broadly, research has repeatedly 
underscored the temporal dynamics of expenditure in low-income households, with standard 
LQFRPHDQGH[SHQGLWXUHDFFRXQWVRIWHQ IOXFWXDWLQJEHWZHHQ µQHJDWLYH¶DQGµSRVLWLYH¶UHVXOWV
over short periods of time, with snapshot assessments not accounting for these fluctuations 
inherent in the challenges of living on low incomes.51 
 
These income and expenditure tables or tied evidential requirements also fail to account for the 
varied ways in which expenditure is managed or delegated at the household level. As an 
example, spending diary analysis has demonstrated the difficulty of accounting for the extra 
costs of disability ± an area of particular importance, due to the emphasis within the DHP 
guidance on accRXQWLQJIRUFRVWVµFRPPLWWHGWR«OLDELOLWLHVDVVRFLDWHGZLWKGLVDELOLW\¶52 and 
the widespread practice of local authorLWLHV µWDN>LQJ@ LQWR DFFRXQW GLVDELOLW\-related 
H[SHQGLWXUH¶53 For low-income households, however, the true costs of disability may not easily 
present themselves through an income and expenditure analysis. Instead, they can be 
µFRQVWUDLQHG E\ LQFRPH¶54 with household-level absorption in other areas of spending; for 
instance, higher levels of expenditure on food from members of the household with a disability 
PD\EHµRIIVHW>E\@UHGXFWLRQVLQVSHQGLQJRQIRRGIRURWKHUPHPEHUVRIWKHKRXVHKROG¶55 
 
The unpredictability of expenditure for households with disabled members was explicitly 
considered by the court when assessing the treatment of DLA as income under DHP award 
decisions in R (on the application of Hardy) v Sandwell Metropolitan Borough Council [2015] 
(:+&$GPLQ-XVWLFH3KLOOLSVGHWHUPLQHGWKDWµWKHSDWWHUQRIH[SHQGLWXUHRIDGLVDEOHG
person may well be different and more difficult to predict than that of an applicant without a 
GLVDELOLW\¶56 SDUWO\GXHWRWKHSUREOHPWKDWWKHµQHHGVRIWKHGLVDEOHGPD\QRWEHFRQVLVWHQWRU
regular and may require considerable one-RIIH[SHQGLWXUH¶57 This problem with expenditure 
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was addressed through a decision based on income; namely, that DLA should not be treated as 
income for the purposes of a DHP assessment. 
 
More fundamentally, however, as argued by Hirsch and Hill across a series of studies stemming 
from the Minimum Income Standard research programme, expenditure-based models relying 
on appraisal ± what do you spend? ± as opposed to budget standard models ± what do you need 
to spend? ± do not take into account unmet need for any classes of tenant affected by the 
µEHGURRP WD[¶, notwithstanding the acuteness of the issue for households with a disabled 
member.58 The use of the income/expenditure tables as a proxy for lifestyle or need is therefore 
problematic; they may not indicate actual expenditure, nor accurately present actual need. 
 
Treatment of disability benefits as income 
 
The treatment of income from disability benefits warrants separate attention here. After even a 
cursory glance at their underpinning regulations, it is clear that Disability Living Allowance 
(DLA), or its eventual successor Personal Independence Payments (PIP), is intended to be spent 
on the costs of disability, not penalties such as the µEHGURRPWD[¶.59 Sadly, this has had to be 
repeatedly established by the courts, most notably in Burnip v Birmingham City Council [2012] 
EWCA Civ 629, which concerned DLA being used to supplement shortfalls in Local Housing 
Allowance, and in the µEHGURRP WD[¶-focused case of R (on the application of Michael Hardy) 
v Sandwell Metropolitan Borough Council [2015] EWHC 890, where the court considered the 
assessment of DLA by local authorities in DHP award-making. 
 
$V D IRUP RI EHQHILW LQWHQGHG µH[SOLFLWO\ WR KHOS RIIVHW WKH H[WUD FRVWV RI GLVDELOLW\¶60 the 
practice of assessing DLA as income when determining eligibility for a DHP award was held 
to be unjustified indirect Thilmennos discrimination. The key section for our purposes here is 
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the description of the practice undertaken by Sandwell council deemed unlawfully 
discriminatory contrary to Art.14 (taken with A1P1 Right to Property) by the court: 
 
«WKHFRXQFLO¶VDSSURDFKµLVWRORRNDWWKHDSSOLFDQW¶VLQFRPHDQGRXWJRLQJVJOREDOO\¶
excluding only DLA(m). Mr Dunn explains that the council considers this approach to 
EHIDLUDQGFRPSOLDQWZLWKWKHVSLULWRIWKH'+3JXLGDQFH«EHFDXVHWKHFRXQFLODOVR
takes into account disability-UHODWHGH[SHQGLWXUH«DQGGRHVQRWUHTXLUHWKHDSSOLFDQWV
with disabilities prove any of their expenses. (para. 39 per Phillips J) 
 
Despite this clear legal position, reflected in the 'HSDUWPHQW IRU :RUN DQG 3HQVLRQV¶ DHP 
guidance,61 the majority of local authorities in the sample for this study were reliant on using 
income and H[SHQGLWXUH DFFRXQWV DV D SUR[\ IRU µUHDVRQDEOH¶ OHYHOV RI µGLVDELOLW\ UHODWHG
H[SHQGLWXUH¶*HQHUDOO\DXWKRULWLHVXVHGWKHOHYHORIWKHVHH[SHQVHVDVDQLQGLFDWLRQRIRYHUDOO
disability, and/or offset these expenses against the levels of disability benefits received: 
 
«LQFKHFNLQJWKH,	(GHWDLOVZHZRXOGHQVXUHWKDWDQ\GLVDELOLW\UHODWHGH[SHQGLWXUH
was taken into account. We would include DLA as income, although often when 
exploring related expenditure, we find that this is higher than the amount of DLA 
awarded. 
 
«ZLWKLQLQFRPHDQGH[SHQGLWXUHDVVHVVPHQWZHZRXOGLQFOXGHWKH'/$LQFRPH7KLV
is because we would also include the potential higher expenditure for their medical/care 
needs within the assessment. 
 
The approach adopted by Sandwell Council in this instance, and the majority of local 
authorities in the research sample, follows this pattern of using expenditure information as a 
proxy for assessing disability. In the responses to the vignette exercise, authorities repeatedly 
identified Sandwell as the basis of a change of internal policy, although the position advanced 
by many was incongruous. The response below provides the clearest example of the 
contradiction at the heart of this approach. The administrative worker stated that DLA would 
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QRWEHFRQVLGHUHGDVLQFRPHEHIRUHLPPHGLDWHO\JRLQJRQWRVWDWHWKDWGXHWRWKHµDYDLODEOH
LQFRPH¶± made possible only by disregarding disability related expenditure ± an award would 
not be made: 
 
We would not take his DLA into account following Sandwell case, and therefore we 
would not make an award as he has available income and is not proving he is in hardship.  
 
The treatment of income from disability benefits and associated expenditure is an ongoing 
problem. Repeatedly, local authority DHP policy documents echo the same tautology of setting 
GLVDELOLW\LQFRPHDJDLQVWµGHWDLOVRIDQ\GLVDELOLW\UHODWHGH[SHQVHV¶DVµWKHFODLPDQWLVH[SHFWHG
WR KDYH OLVWHG WKHLU GLVDELOLW\ UHODWHG RXWJRLQJV¶ 62  The local authority and Social Care 
OPEXGVPDQKDVFRQVLGHUHGWKHSUDFWLFHRQQXPHURXVRFFDVLRQVGHFLGLQJLWDOORZVDµbalanced 
SLFWXUHRIDQDSSOLFDQW¶VFLUFXPVWDQFHV¶63 
 
Although most local authorities did not explicitly include DLA income in assessments, others 
did include the DLA income offset against disability-related expenditure, or some disregarded 
DLA income but also disregarded expenditure that could reasonably be met by DLA. The net 
effect of both approaches is the same: benefits received for disability-related costs are matched 
against requisite outgoings, with space to consider their relevance or reasonableness.  
 
The output of this approach is often the same as the one lamented in Sandwell ± tenants in 
receipt of DLA face a disadvantage when subject to this means testing exercise, or at worst, 
face paying a proportion of their penalty with income from their disability benefits Instead of 
assessing income and expenditure as for other applicants, it simply introduces an additional 
question for the administrative worker of whether the disability expenditure itself is 
µUHDVRQDEOH¶ RU LQGHHG ZKDW WKH\ FRQVLGHU GLVDELOLW\-related or non-disability-related 
expenditure. 
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4. Imposition of conduct conditionality 
 
TKHLPSRVLWLRQRIµFRQGXFWFRQGLWLRQDOLW\¶64 is widespread in the practice of awarding DHPs.65 
Conditions levied are often tied with associated evidential requirements, particularly in repeat 
applications, to demonstrate that they have been discharged by the applicant. The failure to 
meet these accompanying requirements can serve, prima facie, to prevent further awards being 
granted. Internal local authority documents have described the imposition of conditionality in 
WKLV IDVKLRQ DV µVLPLODU WR WKH ³FODLPDQW FRPPLWPHQW¶¶¶ ZLWKLQ Job SHHNHU¶V
Allowance/Universal Credit,66 DQGDVµJRRGSUDFWLFH¶67 This is not without problems: it could 
be argued that evidential requirements to demonstrate compliance with imposed conditionality 
are stretching what is permitted by the DHP regulatory scheme. 
 
The underpinning regulations, under Reg.7 Discretionary Financial Assistance Regulations 
 6,  DOORZ IRU WKH µSURYLVLRQ RI LQIRUPDWLRQ¶ E\ DQ DSSOLFDQW RQ WKH
µSDUWLFXODUVRI WKHJURXQGVRIFODLPRUDV WKHFDVHPD\ EHSDUWLFXODUVRI WKHJUounds for a 
UHYLHZ¶68 which is likely to cover income/expenditure information, but not further evidential 
requirements on other indirectly associated activity. The practice has come close to being 
directly considered by the courts. Permission was granted for a judicial review challenge to 
:HVWPLQVWHU&RXQFLO¶VSUDFWLFHRIUHTXLULQJHYLGHQFHRIFODLPDQWVKDYLQJeffectively sought 
work and searched for a more affordable property. Though, as with many judicial review 
challenges to such discretionary schemes, the challenge was settled before the full hearing.69 
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Notwithstanding these problems, the imposition of evidential requirements to demonstrate 
compliance with conditionality is widespread in the DHP applications process and, often, the 
conduct mandated can be very specific. Excerpts from the local authorLWLHV¶ FDVH VWXG\
responses can serve to illustrate the approach taken at the point of a prospective original award 
to mandate conditions on any future reapplication: 
 
If a further application was made, it is then we would want to see evidence of the jobs 
she has applied for, efforts to downsize, the cuts she has made in expenditure. If she 
KDVQ¶WWDNHQ up on any of our advice/guidance it is very unlikely another award would be 
granted despite her struggling to afford her shortfall. 
 
The local authority refers here to a wide-range of conduct ± job applications, downsizing, 
general reductions in expenditure ± and significantly, the onus is on the applicant to satisfy the 
authority at the point of reapplication that they have met the associated criteria. This emphasis 
on providing evidence of action or compliance with guidance tied to the DHP award was 
widespread in the sample: 
 
I would make it clear to the customer that we would need to see evidence of what action 
she has taken, should she make another application. 
 
If [the claimant] then re-applies for further assistance she would need to show supporting 
evidence of the steps taken to improve her circumstances. Further awards would be 
reduced or refused if no progress was being made. 
 
Evidence of this imposition of conditionality can be seen in the DHP application forms, as 
detailed in Figure Three.  
  
 
 
 
  
Figure Three: DHP application form excerpts 
Demands to substantiate conduct conditionality 
 
7KH'+3DSSOLFDWLRQIRUPVIUHTXHQWO\UHTXLUHDSSOLFDQWVWRLQGLFDWHZKDWWKH\KDYHGRQHWRµKHOSWKHPVHOYHV¶RU
to provide reasons for their inaction. 
 
Form source: 'RQFDVWHU0HWURSROLWDQ%RURXJK&RXQFLOµ$SSOLFDWLRQIRU'LVFUHWLRQDU\+RXVLQJ3D\PHQW6XSSRUW¶
(2017). 
 
'RQFDVWHU¶VIRUPGHPRQVWUDWHVWKH-DQXV-faced nature of the questions asked, with requests to either detail what 
you have done, or the reasons why you have not done anything. In common with the vast majority of Local 
authorities, all re-applications are also assessed on the basis on this same form, meaning that this question must 
be answered by all re-applicants, regardless of the reason for their initial award (which may, for instance, be due 
to disabled adaptations made to the property). 
 
Form source: 6DOIRUG&LW\&RXQFLOµ$SSOLFDWLRQIRU'LVFUHWLRQDU\+RXVLQJ3D\PHQW6XSSRUW¶(2017). 
 
7KLV UHTXLUHPHQW ZLWKLQ 6DOIRUG &LW\ &RXQFLO¶V IRUP LV RQ D SDJH ZLWK D VHULHV RI TXHVWLRQV DERXW FRQGXFW
conditionality, including questions asking how many bids on alternative properties the applicant has made, and 
other steps they have taken to move to cheaper accommodation. 
 
Form source: +DPEOHWRQ'LVWULFW&RXQFLOµ$SSOLFDWLRQIRU'LVFUHWLRQDU\+RXVLQJ3D\PHQW6XSSRUW¶(2017. 
 
These two questions LQ +DPEOHWRQ¶V IRUP VLW DORQJVLGH  RWKHUV DVNLQJ DERXW WKH LQGLYLGXDO¶V FRQGXFW DQG
circumstances, including what the applicant has done to increase their hours at work or find a job, and whether 
they have considered letting their spare room(s) to a lodger. 
  
The requirements outlined within the local authority responses to the DHP case studies and 
these form excerpts, indicate the breadth of conduct which can require evidential substantiation 
from the applicant. Some are broad requests for an indication of activity taken to mitigate 
FLUFXPVWDQFHVLPSRVLQJDµGXW\WRKHOS\RXUVHOI¶70 pre-supposing a particular conception of 
agency and personal responsibility.71 This is reflected in Doncaster CounFLO¶VIRUPLQFigure 
Three, where applicants are aVNHGERWKµZhat have you done to heOS\RXUVHOI"¶DQGLQYHUVHO\
µLI\RXKDYHQRWGRQHDQ\WKLQJWRKHOS\RXUVHOISOHDVHVD\ZK\¶ 
 
Other approaches require the substantiation of specific conduct: how have you tried to increase 
your hours of work, have you cut down on non-essential expenditure, have you reduced travel 
costs? The requirement to seek work, or, if already employed, to seek more hours, 72 is a 
common feature in the DHP application forms and in the local authority vignette responses. 
Strikingly, as detailed in Figure Three 6DOIRUG¶V'+3DSSOLFDWLRQIRUPUHTXLUHVDOODSSOLFDQWV
in receipt of Job SHHNHU¶VAllowance to sign to give consent to the local authority to liaise with 
-RE&HQWUH3OXVWRFRQILUPDQLQGLYLGXDO¶VSDUWLFLSDWLRQLQZRUN-related activity. 
 
The specific phenomenon of this work-related conduct conditionality within DHP awards also 
GHPRQVWUDWHVDQLPSRUWDQWSUREOHPRIFRPSRXQGFRQGLWLRQDOLW\QDPHO\ZKHUHRQH¶VFRQGXFW
within one strand of welfare provision is contaminant with another. Work-related conduct 
conditionality is already extensively practised under Job SHHNHU¶V Allowance /Universal 
Credit, 73  with concerns already raised about the evidential basis for these decisions. As 
highlighted by Adler, 125,493 of those sanctioned in 2013 successfully challenged the decision 
on appeal. 74  Linking the exercise of conditionality within the Job SHHNHU¶V Allowance 
/Universal Credit regime with work-related conduct conditionality within the DHP scheme 
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GHPRQVWUDWHV KRZ RQH µUHJLPH RI FRQGLWLRQDOLW\¶ FDQ µFRPSRXQG¶ YXOQHUDELOLWLHV DOUHDG\
experienced elsewhere.75 
 
Two potential scenarios can serve to demonstrate the problem. First, a recipient of Job SHHNHU¶V
Allowance may have work-related conduct conditionality imposed to assess a decision under 
the Discretionary Financial Assistance Regulations 2001, assessed through their compliance 
with work-related training parallel to the ± otherwise wholly inconsequential ± µZRUNUHODWHG
UHTXLUHPHQWV¶76 . Losing one means losing the other. Second, a recipient of Job SeeNHUV¶
Allowance, who may otherwise be meeting the evidential requirements imposed on them for 
the continued receipt of their unemployment benefits, may still be subjected to additional 
requirements to substantiate their job-search efforts in the DHP application process (as in the 
DHP case study responses, above), despite having met the evidential basis designed to ensure 
their engagement with work-related activity. 
 
This striking position demonstrates the importance of this parallel assessment of conduct 
conditionality, existing distinct from the mainstream benefits system and absent the associated 
regulatory control77 or means of redress to a first-tier tribunal.78 This is particularly acute given 
the well-established difficulties in attaining legal aid to support judicial review action in the 
wake of the LASPO reforms.79 Claimants are forced to address the issue in the manner outlined 
in the forms,80 meet the evidential bar created and justify their conduct in relation to both the 
imposed conditionality and their own means. 
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Conclusion 
Despite the increasing importance of the DHP scheme, empirical work on the award of 
payments by local authorities has been limited to two studies, the Department for Work and 
3HQVLRQV¶HYDOXDWLRQRIWKHµEHGURRPWD[¶SROLF\,81 and a modest study ± also funded by the 
Department for Work and Pensions ± conducted on the scheme in its far smaller beginnings 
following its introduction in 2002/3.82 This paper has drawn on a small-scale vignette study 
with eighteen local authorities and an analysis of DHP application forms to highlight key 
problems with the award of DHPs in England. 
 
The problems identified here detail a DHP scheme which is far from offering long-term support 
for those with shortfalls in housing benefit. Applicants are routinely constrained in their ability 
to apply for long-term support, instead often being forced to apply for predetermined time 
increments of assistance, generally between 13-26 weeks, before having to renew their 
applications. At the point of application, a snap-VKRWRI WKHDSSOLFDQW¶V ILQDQFHV LVDVVHVVHG
using often long tables with wide-ranging requests for evidential substantiation. The 
UHDVRQDEOHQHVVRIWKHDSSOLFDQW¶V expenditure is questioned and the assessment of income from 
any disability benefits ± an issue already explicitly considered by the courts in Sandwell ± is 
weighed against reasonable outgoings. Those who are fortunate to receive an award are likely 
to be required to adhere to certain conditions and evidence their compliance at the point of re-
application; often a matter of months from their initial submission.  
 
What emerges from these data is a scheme that is incapable of serving its ascribed role as a 
panacea for reductions to housing benefit. The Government should recognise that a claimant 
relying on the DHP scheme faces a rigmarole of repeat applications, the imposition of 
additional conditionality on awards, and an assessment of their relative deservingness for 
support. As a means of mitigating a plethora of reductions to housing benefit, the scheme is far 
from fit for purpose. 
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